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Binding rules on business and human rights –
a critical prerequisite to ensure sustainable consumption
and production patterns
BY JENS MARTENS AND K AROLIN SEITZ, GLOBAL POLIC Y FORUM

The transformation of our world, as proclaimed in the title of the 2030 Agenda, requires fundamental changes
in the way that our societies produce and consume goods and services. The private sector has a particular
role to play in this regard. But far too often there is a considerable gap between the social and environmental
commitments companies make and the actual effects of their activities on people and the environment.
At the international level, instruments to hold corporations accountable for human rights abuses and the
violation of social and environmental standards are weak. Even in the 2030 Agenda, governments are
mandated only to “encourage companies, especially large and transnational companies, to adopt sustainable
practices and to integrate sustainability information into their reporting cycle” (SDG target 12.6). In light
of the inadequacy of existing instruments, a growing number of governments, NGOs, academics, and even
business representatives are calling for legally binding rules on business and human rights.

During the last few years, the international debate

and investment agreements ensure transnational

surrounding the environmental, social and human

corporations more far-reaching investor rights.

rights responsibilities of corporations has gained

They can use private tribunals to sue governments if

momentum. Not least, growing public criticism of

they deem their profits or investment potentials are

transnational corporations and banks has contrib-

affected by new laws – including higher health and

uted to this debate. The list of criticisms is long:

environmental standards.

ever-new pollution scandals (notably the VW emissions scandal), disregard for the most basic labour

Experience has shown that voluntary guidelines,

and human rights standards (e.g., in Bangladesh’s

such as the UN Guiding Principles on Business and

textile or the Chinese IT industry), massive bribery

Human Rights (UNGP)1 have failed to hold corpo-

allegations (against e.g., Siemens or more recently the

rations accountable. More and more governments

Brazilian construction company Odebrecht), as well

have concluded that these Guiding Principles and the

as widespread corporate tax avoidance strategies

mechanisms for their implementation were only of

(e.g., Google, Starbucks and IKEA).

limited effect. A statement to the UN Human Rights

12

Council in September 2013 initiated by the governVictims of human rights violations by corporations

ment of Ecuador and supported by an additional 85

often face unsurmountable barriers to access to

countries, stated:

justice. A regulation gap exists especially with regard
to corporations operating transnationally. In many

“We are mindful that soft law instruments such as the

cases victims are not able to hold these corporations

Guiding Principles and the creation of the Working

accountable for their actions, neither in the country
of jurisdiction, or home country, nor in the host country of the business enterprise. In contrast, new trade

1

UN (2011).
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Group with limited powers to undertake monitoring

In the 2030 Agenda, governments could only agree on

of corporate compliance with the Principles are only a

the following cautiously balanced sentence:

partial answer to the pressing issues relating to human
rights abuses by transnational corporations. These

“We will foster a dynamic and well-functioning

principles and mechanisms fell short of addressing

business sector, while protecting labour rights and

properly the problem of lack of accountability regard-

environmental and health standards in accordance

ing Transnational Corporations worldwide and the

with relevant international standards and agreements

absence of adequate legal remedies for victims.”2

and other ongoing initiatives in this regard, such as
the Guiding Principles on Business and Human Rights

Nobel Prize laureate Joseph Stiglitz shared this opin-

and the labour standards of the International Labour

ion. At the UN Forum on Business and Human Rights

Organization, the Convention on the Rights of the Child

in December 2013, he too emphasized the need to go

and key multilateral environmental agreements, for

beyond the UN Guiding Principles:

parties to those agreements.”5

“We need international cross-border enforcement,

In the 2030 Agenda governments could not agree to

including through broader and strengthened laws,

go beyond existing ‘soft law’ instruments. This did

giving broad legal rights to bring actions, which can

not prevent Victoria Tauli-Corpuz, the UN Special

hold companies that violate human rights accountable

Rapporteur on the rights of indigenous peoples, as

in their home countries. [...]

well as a number of other experts, to call on the UN to
replace ‘soft law’ with ‘hard law’ in business and hu-

“Economic theory has explained why we cannot rely

man rights policy. “An international legally binding

on the pursuit of self-interest; and the experiences of

instrument would significantly help in establishing

recent years have reinforced that conclusion. What is

the much needed balance in the international system

needed is stronger norms, clearer understandings of

of rights and obligations with regard to corporations

what is acceptable —and what is not— and stronger

and host governments,” she claims.6

laws and regulations to ensure that those that do not
behave in ways that are consistent with these norms

The ‘Treaty Process’

are held accountable.”3
Against this background, the UN Human Rights
Unfortunately, these demands were not sufficiently

Council’s resolution of 26 June 2014, which was

reflected in the negotiations of the 2030 Agenda and

initiated by Ecuador and South Africa, to establish

the SDGs. In response, the UN Working Group on

an open-ended intergovernmental working group

Business and Human Rights stated in July 2015:

(OEIGWG) “to elaborate an international legally
binding instrument to regulate, in international

12

“We see in the newly proposed sustainable development

human rights law, the activities of transnational cor-

goals that the private sector is envisaged as having a

porations and other business enterprises” 7 deserves

key role. At the same time, we are concerned that there

to be called historic. For the first time since the

is not sufficient recognition of the fact that business

dissolution of the UN Commission on Transnational

activities can also have negative effects on human

Corporations in 1992, an intergovernmental body of

rights [...].”4

5

UN (2015), para. 67.

2

http://business-humanrights.org/media/documents/statementunhrc-legally-binding.pdf.

on the rights of indigenous peoples, during the first session of

3

Stiglitz (2013), pp. 4-5.

the OEIWG on 6 July 2015 in Geneva (www.ohchr.org/Documents/

6 Opening remarks by Victoria Tauli-Corpuz, UN Special Rapporteur

4 www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.
aspx?NewsID=16082&LangID=E and www.ohchr.org/Documents/
Issues/Business/20150710_WG_SDGletter.pdf.
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HRBodies/HRCouncil/WGTransCorp/Session1/VictoriaTauli.doc).
7

UN Doc. A/HRC/RES/26/9 (http://ap.ohchr.org/documents/
dpage_e.aspx?si=A/HRC/RES/26/9).
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the UN was established to address the international
regulation of corporations.

1. Definition of responsibilities and liability for human
rights abuses: A treaty should establish corporate
liability for human rights abuses. This would

A global alliance of several hundred civil society

require a definition of the specific responsibilities

organizations has been at the forefront of such a de-

of corporations and business enterprises.11

mand. This Treaty Alliance (www.treatymovement.
com) recommends the establishment of a binding

2. Due diligence commitments, including human rights

‘treaty’ to regulate the activities of transnational

risk and impact assessments: A treaty should

corporations and other business enterprises with

commit businesses to introducing guidelines and

respect to human rights.

taking the necessary measures to prevent human
rights abuses in all their economic activities,

The importance of this recommendation is not only

throughout the entire supply chain.

reflected in the strong support of civil society organizations but also the growing interest of UN Member

3. Monitoring and enforcement mechanisms: Ensuring

States. While only 60 countries participated in the

the implementation of such a treaty will require

first session of the intergovernmental working group

corresponding monitoring and enforcement mech-

in July 2015, already 80 countries attended the second

anisms at the national and international levels.12

session in October 2016.
4. Enhanced intergovernmental cooperation to invesDiscussions surrounding the form, content and

tigate, sentence and enforce judgements: A treaty

scope of a possible legal instrument dominated the

should commit States to collaborate in all judicial

agenda of the first two sessions of the intergovern-

matters based on a principle of shared responsibil-

mental working group, in 2015 and 2016.8 Many of the

ity analogous to the principle applied to tackling

participants agreed that a binding agreement should

corruption and transnational organized crime.

complement the existing UN Guiding Principles. Participants also agreed that such an instrument should

5. Establishment of extraterritorial obligations for

address not merely gross human rights abuses, but

states to protect human rights: As stated by Olivier

all human rights abuses in general.

de Schutter, former UN Special Rapporteur on the
right to food, “States may have to be reminded of

Elements of a Treaty on Business and Human Rights

their duties to protect human rights extraterritorially, by regulating the corporate actors on which

Up to now, especially legal experts and civil society

they may exercise influence, even where such

organizations have presented various proposals on

regulation would contribute to ensuring human

the form, scope and content of a future legal instru-

rights outside their national territory [...].”13
12

ment. A treaty could take the form of an all-encom9

passing, detailed agreement, a shorter, more general

6. Clarification of the relation between a treaty and

framework agreement, an optional protocol to an

bilateral and multilateral trade and investment

existing human rights agreement, or a set of themat-

agreements: Specific proposals on the relationship

ically focused individual agreements.10 Most of the

between human rights and trade and investment

proposals for such an agreement include the follow-

agreements have been made by international law

ing elements:

experts such as Markus Krajewski, Professor at
the University of Erlangen-Nuremberg, Germany.
Either a treaty becomes superordinate to such

8 www.ohchr.org/EN/HRBodies/HRC/WGTransCorp/Pages/
9

IGWGOnTNC.aspx.

11 International Commission of Jurists (2016).

www.treatymovement.com/resources/.

12 Ibid.

10 Deva (2014).

13 De Schutter (2016), p. 66.
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agreements or it would have to amend, in binding
terms, existing trade and investment agreements
to include effective human rights clauses. The
treaty could also require states to conduct human
rights impact assessments before, during and at
the end of the negotiations of new agreements. It
could further define obligations of export credit
and investment guarantee agencies.14

Next Steps
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Can the (interlinked) SDGs curtail the extractive industries?
BY VOLKER LEHMANN AND LENNART INKL A AR, FRIEDRICH-EBERT-STIF TUNG NEW YORK OFFICE

While the 2030 Agenda and the

Conversely, one may ask how far

industries or b) even transform

SDGs recognize the need to use

this sector would have to be trans-

the current, resource-consuming

natural resources in a sustainable

formed to make achieving the

development model. It would of

manner,1 there is no specific refer-

2030 Agenda realistic. Mapping

course also have to address the

ence to the use of non-renewable

exercises have been carried out

question of what extractive-in-

resources, such as metals, miner-

by the IFIs and UNDP to spell out

dustry dependent countries are

als or fossil fuels. This is a critical

the potential contributions that

meant to do.

omission as the removal of non-re-

the extractive industry can make

newable resources from their

towards the fulfillment of each of

original surrounding is an inher-

the 17 SDGs.2 These exercises are

ently unsustainable activity, for

problematic in at least two ways.

Towards these ends, human

which costs and benefits have to

First, both the 2030 Agenda and

rights-based approaches provide

be carefully addressed. Extraction

the problems that arise from ex-

both an analytical tool and a

of these resources on an industrial

tractive industries are indivisible,

framework for action. On a nor-

scale contributes to many of the

interlinked and universal, so that

mative level, the 2030 Agenda was

ills of unsustainable development

accounting for progress narrowly

a missed opportunity for putting

(corruption, economic stagnation,

goal-by-goal is not likely to help

human rights at the centre as

human rights violations, environ-

implement them in an integrated

many of the goals and targets fall

mental degradation, etc.) that the

way. Second, it is questionable

behind existing international

2030 Agenda now aims to rectify.

to what extent the extractive

obligations. Nevertheless, now

And despite the Agenda’s short-

industry is willing on a voluntary

that it is time to put the Agenda

comings, if the SDGs were to be

basis to shift from being part of

into practice, for a number of

fully implemented, the question is

the problem to being part of the

cross-cutting issues the reference

not whether this would affect the

solution.

to existing human rights lends

governance of resource extraction

Curbing the industry

itself to the kind of political action

and extractive industries, but how

By the same token, UN Member

that could have a considerable im-

far-reaching the consequences

States that signed onto the 2030

pact on the operations of extrac-

would be.

Agenda will not put its voluntary

tive industries.
12

policy prescriptions into practice
unless they are pressured to do so.

A case in point regards land and

An alternative, more productive

resource rights, since control of

approach towards implementing

and secure land titles for women,

the SDGs would therefore be to see

indigenous communities and

where the 2030 Agenda has the po-

other marginalized groups stand

tential to either a) curb extractive

in the way of extractive industry
projects and their large-scale land

1

A/RES/70/1, Preamble, which makes

use. Such rights feature under

reference to “all natural resources – from
air to land, from rivers, lakes and aquifers

2

Columbia Center on Sustainable

SDG 1 on poverty, in target 1.4 (access to, ownership of, and control

to oceans and seas” (para 9), and SDG

Investment/Sustainable Development

12.2: “By 2030, achieve the sustainable

Solutions Network/UNDP/World

management and efficient use of natural

Economic Forum (2016) and International

under SDG 2 on food security and

resources.”

Finance Corporation/IPIECA/UNDP (2017).

sustainable agriculture in target

over land and natural resources);
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2.3 (equal access to land, particu-

justice and inclusive Institutions

Moreover, the EITI’s limited scope

larly for indigenous communities);

and SDG 17 on means of imple-

on transparency cannot address

and under SDG 5 on gender equali-

mentation and the global partner-

the cross-cutting challenges

ty in target 5.a (equal rights to land

ship for sustainable development

of extractivism to sustainable

and natural resources for women).

appear to be particularly relevant

development, that is, how to break

as they include targets intended

away from a development model

These SDG targets continue the

to reduce violence (16.1), curb il-

based on increased and unequal

re-allocation of resource rights,

licit financial flows (16.4), reduce

resource utilization in a world of

which historically, as part of the

corruption and bribery (16.5), de-

finite resources – and how to com-

UN’s decolonization and self-deter-

velop effective, accountable and

bat the model’s negative ‘external-

mination agenda, were reserved

transparent institutions (16.6),

ities’, in particular the impacts of

for sovereign States in the interest

ensure public access to informa-

climate change in different parts

of their national development.3

tion (16.10), strengthen domestic

of the world.

While such a State-centric ap-

resource mobilization (17.1) and

proach left many behind, at least

mobilize additional financial

for indigenous peoples the 2007 UN

resources (17.3).

The greater transformation –
production and consumption

enous Peoples (UNDRIP) upgraded

The tool readily available that

The extraction of resources is a

their rights to resources. UNDRIP

dovetails with these SDGs is the

means to meet a demand, which

requires indigenous peoples’

Extractive Industry Transpar-

is mostly related to production

free, prior and informed consent

ency Initiative (EITI).4 The EITI

and consumption. A systematic

to resource extraction projects

is today’s most comprehensive

decrease in demand is where the

affecting their lands, territories

framework for the governance of

future of the extractivist endeav-

and other resources. Yet in reality,

natural resources and has led in

our will be decided. Therefore,

serious violations of indigenous

many of its (currently 51) imple-

the systemic shortcomings of

peoples’ land, self-governance and

menting countries to increased

the SDGs, already highlighted in

cultural rights continue. And the

transparency and accountability

the 2016 Spotlight Report, 5 are

renewed conflict between Indian

regarding oil, gas and mineral

particularly relevant also for

nations of the Standing Rock reser-

resource revenues. Yet extend-

resource extraction. Neither SDG

vation and the current US admin-

ing EITI membership – which is

12 nor target 8.4 (“Improve ... re-

istration about the Dakota Access

voluntary for both countries and

source efficiency and sustainabil-

pipeline project demonstrates that

corporations – will in itself not be

ity in consumption and produc-

this problem is not limited to any

sufficient to address the problem

tion”) under SDG 8 on sustainable

particular region of the world.

of accountability. For one, it is a

growth, in and of themselves

misnomer, as it holds to account

lead to less resource consump-

Instead, the problem falls squarely

States and governments, which

tion as long as the mantra of

within what is commonly sum-

can be delisted as a result of

more economic growth remains

marized under the term ‘resource

non-compliance, but not so extrac-

uncontested. Similarly, SDG 13: To

curse’, meaning that abundant nat-

tive industry corporations.

have at least a 50 percent chance

Declaration on the Rights of Indig-

12

ural resources can fuel conflicts,

to meet the 2 degrees Celsius limit

inhibit economic performance

of the UN Framework Convention

and corrupt political regimes. SDG
16 on sustainable peace, access to
5

www.2030spotlight.org/sites/default/
files/contentpix/spotlight/Agenda-2030-

3

A/RES/17/1803.
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en_web_accessible.pdf.
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